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§726.300

Subpart D—Civil Money Penalties

§726.300 Purpose and scope.

Any operator which is required to se-
cure the payment of benefits under sec-
tion 423 of the Act and §726.4 and which
fails to secure such benefits, shall be
subject to a civil penalty of not more
than $1,000, as adjusted by the Federal
Civil Penalties Inflation Adjustment
Act of 1990, as amended, for each day
during which such failure occurs. If the
operator is a corporation, the presi-
dent, secretary, and treasurer of the
operator shall also be severally liable
for the penalty based on the operator’s
failure to secure the payment of bene-
fits. This subpart defines those terms
necessary for administration of the
civil money penalty provisions, de-
scribes the criteria for determining the
amount of penalty to be assessed, and
sets forth applicable procedures for the
assessment and contest of penalties.

[81 FR 43449, July 1, 2016]

§726.301 Definitions.

In addition to the definitions pro-
vided in part 725 of this subchapter and
§726.8, the following definitions apply
to this subpart:

(a) Division Director means the Direc-
tor, Division of Coal Mine Workers’
Compensation, Office of Workers’ Com-
pensation Programs, or such other offi-
cial authorized by the Division Direc-
tor to perform any of the functions of
the Division Director under this sub-
part.

(b) President, secretary, or treasurer
means the officers of a corporation as
designated pursuant to the laws and
regulations of the state in which the
corporation is incorporated or, if that
state does not require the designation
of such officers, the employees of a
company who are performing the work
usually performed by such officers in
the state in which the corporation’s
principal place of business is located.

(c) Principal means any person who
has an ownership interest in an oper-
ator that is not a corporation, and
shall include, but is not limited to,
partners, sole proprietors, and any
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other person who exercises control over
the operation of a coal mine.

[656 FR 80097, Dec. 20, 2000, as amended at 77
FR 37287, June 21, 2012]

§726.302 Determination of penalty.

(a) The following method shall be
used for determining the amount of
any penalty assessed under this sub-
part.

(b) The penalty shall be determined
by multiplying the daily base penalty
amount or amounts, determined in ac-
cordance with the formula set forth in
this section, by the number of days in
the period during which the operator is
subject to the security requirements of
section 423 of the Act and §726.4, and
fails to secure its obligations under the
Act. The period during which an oper-
ator is subject to liability for a penalty
for failure to secure its obligations
shall be deemed to commence on the
first day on which the operator met the
definition of the term ‘‘operator’ as
set forth in §725.101 of this subchapter.
The period shall be deemed to continue
even where the operator has ceased
coal mining and any related activity,
unless the operator secured its liability
for all previous periods through a pol-
icy or policies of insurance obtained in
accordance with subpart C of this part
or has obtained a certification of ex-
emption in accordance with the provi-
sions of §726.114.

(c)(1) A daily base penalty amount
shall be determined for all periods up
to and including the 10th day after the
operator’s receipt of the notification
sent by the Director pursuant to
§726.303, during which the operator
failed to secure its obligations under
section 423 of the Act and §726.4.

(2)(i) The daily base penalty amount
shall be determined based on the num-
ber of persons employed in coal mine
employment by the operator, or en-
gaged in coal mine employment on be-
half of the operator, on each day of the
period defined by this section.

For penalties assessed after January
15, 2021, the daily base penalty amount
shall be computed as follows:

Penalt
Employees (pgpga)yl)
Less than 25 $148
25-50 293
51-100 .... 441
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Penalty

Employees (per day)

More than 100 .........cccccoiiiinciicicee 586

(ii) For any period after the operator
has ceased coal mining and any related
activity, the daily penalty amount
shall be computed based on the largest
number of persons employed in coal
mine employment by the operator, or
engaged in coal mine employment on
behalf of the operator, on any day
while the operator was engaged in coal
mining or any related activity. For
purposes of this section, it shall be pre-
sumed, in the absence of evidence to
the contrary, that any person em-
ployed by an operator is employed in
coal mine employment.

(3) In any case in which the operator
had prior notice of the applicability of
the Black Lung Benefits Act to its op-
erations, the daily base penalty
amounts set forth in paragraph (c)(2)(1)
of this section shall be doubled. Prior
notice may be inferred where the oper-
ator, or an entity in which the operator
or any of its principals had an owner-
ship interest, or an entity in which the
operator’s president, secretary, or
treasurer were employed:

(i) Previously complied with section
423 of the Act and §726.4;

(ii) Was notified of its obligation to
comply with section 423 of the Act and
§726.4; or

(iii) Was notified of its potential 1li-
ability for a claim filed under the
Black Lung Benefits Act pursuant to
§725.407 of this subchapter.

(4) Commencing with the 11th day
after the operator’s receipt of the noti-
fication sent by the Director pursuant
to §726.303, for penalties assessed after
January 15, 2021, the daily base penalty
amounts set forth in paragraph (¢)(2)(i)
shall be increased by $148.

(5) In any case in which the operator,
or any of its principals, or an entity in
which the operator’s president, sec-
retary, or treasurer were employed, has
been the subject of a previous penalty
assessment under this part, for pen-
alties assessed after January 15, 2021,
the daily base penalty amounts shall
be increased by $441.

(6) The maximum daily base penalty
amount applicable to any violation of

§726.303

§726.4 for which penalties are assessed
after January 15, 2021, shall be $3,001.

(d) The penalty shall be subject to re-
duction for any period during which
the operator had a reasonable belief
that it was not required to comply
with section 423 of the Act and §726.4 or
a reasonable belief that it had obtained
insurance coverage to comply with sec-
tion 423 of the Act and §726.4. A notice
of contest filed in accordance with
§726.307 shall not be sufficient to estab-
lish a reasonable belief that the oper-
ator was not required to comply with
the Act and regulations.

[656 FR 80097, Dec. 20, 2000, as amended at 81
FR 43449, July 1, 2016; 82 FR 5381, Jan. 18,
2017; 83 FR 12, Jan. 2, 2018; 84 FR 217, Jan. 23,
2019; 85 FR 2297, Jan. 15, 2020; 86 FR, Jan. 15,
2021]

§726.303 Notification; investigation.

(a) If the Director determines that an
operator has violated the provisions of
section 423 of the Act and §726.4, he or
she shall notify the operator of its vio-
lation and request that the operator
immediately secure the payment of
benefits. Such notice shall be sent by
certified mail.

(b) The Director shall also direct the
operator to supply information rel-
evant to the assessment of a penalty.
Such information, which shall be sup-
plied within 30 days of the Director’s
request, may include:

(1) The date on which the operator
commenced its operation of a coal
mine;

(2) The number of persons employed
by the operator since it began oper-
ating a coal mine and the dates of their
employment; and

(3) The identity and last known ad-
dress:

(i) In the case of a corporation, of all
persons who served as president, sec-
retary, and treasurer of the operator
since it began operating a coal mine; or

(ii) In the case of an operator which
is not incorporated, of all persons who
were principals of the operator since it
began operating a coal mine;

(¢) In conducting any investigation of
an operator under this subpart, the Di-
vision Director shall have all of the
powers of a district director, as set
forth at §725.351(a) of this subchapter.
For purposes of §725.351(c), the Division
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